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RIGHT-TO-KNOW LAW
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1: Sufficiency of Search/Bad Faith

 Brunermer v. Apollo Borough, 238 A.3d 908 (Table) (Unpublished) (Pa. 

Cmwlth, 2022)

– Request for “Borough related e-mails to and from Brenda Troup, Zoning 

Officer, from personal and business e-mail accounts … from April 2017-

February 2020.”

– Borough Responded and provided documentation responsive to the request, 

and Requester filed an appeal to the OOR. 

– The Borough concluded that the Borough did not conduct a sufficient search 

for records upon receipt of the request, and has not shown that there were no 

further responsive records in its possession or the possession of any possible 

third parties. 
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1: Sufficiency of Search/Bad Faith

 Brunermer v. Apollo Borough, 238 A.3d 908 (Table) (Unpublished) (Pa. 

Cmwlth, 2022)

– OOR Ordered the Borough to search for a nd provide any additional records 

within 30 days.  

– The Requesters filed a mandamus action in the court alleging that the Borough 

failed to conduct a good faith search for responsive documentation, and 

demanded the imposition of attorneys’ fees, costs and civil penalties. 
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1: Sufficiency of Search/Bad Faith

 Agencies have a mandatory duty to conduct a good faith search for records.  

§901 of the RTK 

– Upon receipt of a written request for access to a record, an agency shall 

make a good faith effort to determine if the record requested is a public 

record, legislative record, or financial record and whether the agency has 

possession, custody or control of the identified record, and to respond as 

promptly as possible under the circumstances existing at the time of the 

request. 
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1: Sufficiency of Search/Bad Faith

 Bad Faith

– “…bad faith does not require a showing of fraud or corruption by the 

agency; a lack of good faith compliance and failure to meet the 

mandatory duty of disclosure may rise to the level of bad faith without a 

showing of intent to withhold information…Failing to perform a search 

until a matter is in litigation, which may be shown by the existence of 

responsive records that later come to light, may also constitute bad faith.”
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1: Sufficiency of Search/Bad Faith

 Search 

– Search in this case was haphazard, not all parties were requested to search 

personal email accounts, ability of record keeper to perform search was 

technically limited.  Additional records were found after the final 

response, and during litigation, giving rise to concern that the Borough 

did not perform an adequate search. 

– Requesters filed with the court, seeking mandamus for a good faith 

search, and for payment of attorneys’ fees and civil penalties.
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1: Sufficiency of Search/Bad Faith

 Attorneys' Fees

– The purpose of attorneys’ fees under the RTKL is to “remedy the damage 

to the requester where an agency has denied access to records in bad faith 

and to the agency where a requester has launched a frivolous challenge to 

a denial of access by restoring the requester or the agency to the place 

where each would have been prior to petitioning the court for 

review.” Off. of the Dist. Att'y of Phila. v. Bagwell, 155 A.3d 1119, 1140 

(Pa. Cmwlth. 2017) (Bagwell). 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040959852&pubNum=0007691&originatingDoc=I094e56e00e8d11eda623dac1c614eeb9&refType=RP&fi=co_pp_sp_7691_1140&originationContext=document&transitionType=DocumentItem&ppcid=bf6fec24c69f498f91bb3a4fef193df4&contextData=(sc.Default)#co_pp_sp_7691_1140
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1: Sufficiency of Search/Bad Faith

 Attorneys’ Fees

– A trial court may order payment of attorneys’ fees to a requester pursuant to Section 

1304(a) of the RTKL, which provides:

• (a) Reversal of agency determination.—If a court reverses the final determination 

of the appeals officer[6] or grants access to a record after a request for access was 

deemed denied,[7] the court may award reasonable attorney[s’] fees and costs of 

litigation or an appropriate portion thereof to a requester if the court finds either of 

the following:

– (1) the agency receiving the original request willfully or with wanton disregard deprived the 

requester of access to a public record subject to access or otherwise acted in bad faith under the 

provisions of this act; or

– (2) the exemptions, exclusions or defenses asserted by the agency in its final determination 

were not based on a reasonable interpretation of law.

https://1.next.westlaw.com/Document/I094e56e00e8d11eda623dac1c614eeb9/View/FullText.html?VR=3.0&RS=da3.0&__lrTS=20230327010200507&transitionType=Default&contextData=(sc.Default)&firstPage=true&bhcp=1#co_footnote_B00062056673756
https://1.next.westlaw.com/Document/I094e56e00e8d11eda623dac1c614eeb9/View/FullText.html?VR=3.0&RS=da3.0&__lrTS=20230327010200507&transitionType=Default&contextData=(sc.Default)&firstPage=true&bhcp=1#co_footnote_B00072056673756
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1: Sufficiency of Search/Bad Faith

 Attorneys’ Fees

– Example of Bad Faith – Dept of Corrections received request, forwarded it to 

health bureau for a search, and the DOC’s RTK Officer relied on their 

determination that all requested records were exempt from disclosure. 

• Bad Faith was found because the DOC didn’t conduct a good faith search, and did not, 

upon appeal, conduct an independent review, and failed to comply with the OOR’s

disclosure order. 

– Back to the case….

• The Court found that here, the Borough “acted slowly and without adequate staff or open 

records training, but not in bad faith” based on totality of the circumstances

– Attempts to comply were within their abilities – but abilities needed to improve to be compliant in the 

future
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1: Sufficiency of Search/Bad Faith

 Civil Penalties

– A trial court may impose civil penalties against an agency pursuant to 

Section 1305 of the RTKL, which states:

• (a) Denial of access.--A court may impose a civil penalty of not more than $1,500 

if an agency denied access to a public record in bad faith.

• (b) Failure to comply with court order.--An agency or public official who does not 

promptly comply with a court order under this act is subject to a civil penalty of 

not more than $500 per day until the public records are provided.
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1: Sufficiency of Search/Bad Faith

 Civil Penalties

– “Whereas attorneys’ fees pursuant to Section 1304(a) seek to remedy 

damage to a requester when an agency denies disclosure in bad faith, civil 

penalties under Section 1305 “penalize conduct of a local agency and ... 

provide a deterrent in the form of a monetary penalty in order to prevent 

acts taken in bad faith in the future.” “[B]ad faith is a matter of degree, 

implicating the extent of noncompliance,” and the reviewing court ….. 

has the exclusive authority to find facts and impose sanctions in this 

regard. (internal citations omitted).”
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1: Sufficiency of Search/Bad Faith

 Civil Penalties

– Example of Civil Penalties

• Where case was “replete with evidence” that the agency “wrongly denied access 

based on the identity of the requester and the presumed intended use of the 

records, failed to cite sufficient legal authority in support of its reasons for denial, 

and did not make a good faith search for the requested records.” 

– Where the Court has awarded or upheld penalties there generally has been an initial denial by 

the agency (as required by the provision) followed by ongoing nondisclosure or explanations 

not credited by the reviewing court.

– But, when an agency has shown some diligence to respond to a request and nondisclosure is 

due to a genuine and nonfrivolous belief that documents have been provided, are unavailable, 

or are not subject to disclosure, Courts have declined to impose or uphold penalties.
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1: Sufficiency of Search/Bad Faith

 Brunermer v. Apollo Borough, 238 A.3d 908 (Table) (Unpublished) (Pa. 

Cmwlth, 2022)

– It was correct to not impose attorneys’ fees and penalties as there 

appeared to be no intent to avoid the duty to comply with the RTKL.
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2: Fee Limitations

 Macioce v. Ringgold School District, OOR Dkt. No.: AP 2022-0308

– Requester requested records, which the school district largely granted, by 

providing that if the Requester paid $323 for copies, the 1,365 pages of 

responsive records would be provided. 

– Issue is whether the Requester had to pay more than $100 because the 

school district did not notify the Requester of the estimated cost prior to 

preparing the records. 
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2: Fee Limitations

 Section 902(b) of the RTKL

– Requires that a 30 day extension is to include: 

• The notice shall include a statement notifying the requester that the request for 

access is being reviewed, the reason for the review, a reasonable date that a 

response is expected to be provided and an estimate of applicable fees owed when 

the record becomes available.

– Commonwealth Court, in Pa. Dep’t of Education v. Bagwell, 131 A.3d 

638, 652 (Pa. Commw. Ct. 2016) found that the estimate of fees need not 

come with the extension, as that is not practical.  
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2: Fee Limitations

 Finding was that the agency is to provide notice to the Requester that fees 

may exceed $100 as soon as possible, and that, if the agency makes the 

copies prior to receiving the deposit, they do so at their own risk. 

 Failure to notify when fees will exceed $100 will limit recovery to the 

agency to the $100. 



Riparian Trespass
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Riparian Trespass 

 Hartman v. Gratz Borough, 2022 WL 2513043 (M.D. PA., July 6, 2022)

– Property owner filed complaint against Borough and a Borough Council 

member, complaining of riparian trespass, requesting injunctive and mandamus 

relief and alleges violations of 42 U.S. C. §1983. 

– Riparian Trespass – In this instance, the trespass caused by water crossing a 

downstream property owners land due to the action of an upstream property 

owners. 

– Here, complaint was of reduced surface permeability and increased surface run-

off volume and force. 
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Riparian Trespass 

 Hartman v. Gratz Borough, 2022 WL 2513043 (M.D. PA., July 6, 2022)

– Claim was that Councilmember improperly used her influence on Council to 

cause the Borough to complete a water drainage project that led to the 

increased trespass. 

• Other individuals were included in the complaint, but we will focus on the municipality 

and council member. 

– Claim was specifically, that an upstream improvement project to divert storm 

water from an upstream property to the plaintiffs property was facilitated by the 

Borough, and the Councilmember specifically.
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Riparian Trespass 

 Common-Enemy Rule

– Rule pertaining to stormwater run-off entering onto and harming the lands of 

another:

• The owner of a dominant or superior heritage has an easement in the servient of 

inferior tenement for the discharge of all waters which by nature rise in or flow or 

fall upon the superior.  Therefore, an owner of higher land is under no liability for 

damages to an owner of the lower land caused by water which naturally flows 

from one level to the other. 

– Youst v. Kecks Food Serv. Inc., 94 A.3d 1057, 1073 (Pa. Cuper. Ct. 2014). 
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Riparian Trespass 

 Common-Enemy Rule - Liability

– Liability can exist for the upper landowner however, when

• (1) where the landowner has diverted the water from its natural channel by 

artificial means; or 

• (2) where the landowner has unreasonably or unnecessarily increased the quantity 

or charged the quality of water discharged upon his neighbor. 

– Bretz v. Cent. Bucks Sch. Dist., 86 A.3d 306, 315-16 (Pa. Commw. Ct. 2014) (citing reference omitted)
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Riparian Trespass 

 Common-Enemy Rule - Liability

– Liability can also exist, however, where the defendant is not a landowner

• A legal duty may be created when a party creates the tortious thing; when a party 

acquires a legal interest in a tortious thing and fails to remove it; and when one 

intentionally fails to remove a thing from land in violation of a duty. 

– Kowalski v. TOA PA V, LP, 206 A.3d 11148, 1161 (Pa. Cuper. Ct. 2019)
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Riparian Trespass 

 Common-Enemy Rule - Liability

– Liability can also exist, however, where the defendant is not a landowner

• A legal duty may be created when a party creates the tortious thing; when a party 

acquires a legal interest in a tortious thing and fails to remove it; and when one 

intentionally fails to remove a thing from land in violation of a duty. 

– Kowalski v. TOA PA V, LP, 206 A.3d 11148, 1161 (Pa. Cuper. Ct. 2019)

• “[a] person who authorizes or directs another to trespass is himself liable as a 

trespasser to the same extent as if the trespass were committed directly by 

himself.”

– Liberty Place Retail Assocs., LP v. Israelite Sch. of Universal Practical Knowledge, 102 A.3d 

501, 507 (Pa. Super. Ct. 2014).
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Riparian Trespass 

 Councilmember Liability

– Councilmember could be held liable because, in her capacity as a 

Councilmember, she “improperly used her influence as a member of Borough 

Council to cause Gratz [Borough] to undertake a water drainage project that 

would benefit [the upstream businesses] and significantly increase the riparian 

trespass upon the [Plaintiff’s] property.”

• (This was a Motion to Dismiss case – so the court was deciding whether the case can 

move forward, not whether there was in fact liability)
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Riparian Trespass 

 Councilmember Liability

– Councilmember claimed immunity under the Political Subdivision Tort Claims 

Act, but the Court passed on that as it was premature and that the case would 

have to proceed to determine if she was acting within the scope of her 

authority. 

 Gratz Borough Liability

– Claims were dismissed with prejudice due to plaintiff “persistently alleg[ing” 

that the acts were “intentional and malicious” and not “negligent.”

– The Political Subdivision Tort Claims Act requires a finding that the Borough 

acted negligently, among other findings, to pierce the immunity veil. 



RIGHT OF WAY PERMITTING 

FEES
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ROW Permitting Fees

 Waterford Township v. Pennsylvania Public Utility Commission, 276 A.3d 

301 (Pa. Cmwlth. 2022)

– Armstrong Cable applied to the Township for road occupancy permits to run 

fiber optic cable. 

– Township charges ROW permitting fees, application fee ($50), inspection fee 

($250), location fees ($10-$20) and refundable bond ($500) for each location. 

– Armstrong filed a Petition for a Declaratory Order to the PUC asking for a 

declaration that such fees are preempted. 
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ROW Permitting Fees

 PUC Preemption

– In the case, PPL v. City of Lancaster, 654 PA 203 (Pa. 2019), Lancaster imposed 

regular ROW maintenance fees, which were strong down by the Supreme Court as it 

“reflected the regulatory expense of overseeing utilities’ conduct within the City’s 

jurisdiction” which could be construed as nothing but utility regulation. 

– In the Waterford case, the fee was one time and it does not regulate the public utility, 

rather, the permitting fees reflected local government right to control access and entry 

onto municipal rights-of-way through a permitting process. 
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ROW Permitting Fees

 Additional Support

– Section 1511(e) of the Business Corporation Law provides: 

• (e) Streets and other public places.--A public utility corporation shall have the 

right to enter upon and occupy streets, highways, waters and other public ways and 

places for one or more of the principal purposes specified in subsection (a) and 

ancillary purposes reasonably necessary or appropriate for the accomplishment of 

the principal purposes, including the placement, maintenance and removal of 

aerial, surface and subsurface public utility facilities thereon or therein. Before 

entering upon any street, highway or other public way, the public utility 

corporation shall obtain such permits as may be required by law and shall 

comply with the lawful and reasonable regulations of the governmental 

authority having responsibility for the maintenance thereof.
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ROW Permitting Fees

 Additional Support

– Section 2322 of the Second Class Township Code authorizes a Township 

to condition access to its ROW’s upon payment of application and 

inspection fees. 

 Finding

– Because the Court found neither regulatory purpose nor effect in the permitting 

fees, they are proper and not preempted by the PUC Code and “the Township 

may impose reasonable permitting fees for access onto its ROW’s, subject to 

any challenge to their reasonableness.”



Political Subdivision Tort 

Claims Act
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Pol. Sub. Tort Claims Act 

 Wise v. Huntingdon County Housing Development Corporation, 249 

A.3d 506 (Pa. 2021)

– Issue of whether insufficient outdoor lighting of authority property, occurring 

because of the location on the property of a pole light and a tree blocking the 

light emitting from the pole light, constitutes a “dangerous condition of” the 

property for purposes of the real estate exception to sovereign immunity. 
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Pol. Sub. Tort Claims Act 

 Governmental Immunity

• “Except as otherwise provided in this subchapter, no local agency shall be liable 

for any damages on account of any injury to a person or property caused by any 

act of the local agency or an employee thereof or any other person.”  42 Pa.C.S. §

8541
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Pol. Sub. Tort Claims Act 

 Exceptions. 42 Pa.C.S. § 8542(a)

 Both conditions must be satisfied, and act must fall under an exception.

– Conditions:

• The damages would otherwise be recoverable.

• The injury was caused by the negligent acts of the local agency or an employee 

thereof acting within the scope of his office or duties with respect to one of the 

exceptions. 
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Pol. Sub. Tort Claims Act 

 Exceptions. 42 Pa.C.S. § 8542(b)

 Vehicle Liability

 Care, Custody or Control of Personal Property

 Real Property

 Trees, Traffic Controls and Street Lighting

 Utility Service Facilities

 Streets

 Sidewalks

 Care, Custody and Control of Animals
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Pol. Sub. Tort Claims Act 

 Here, Plaintiff tripped and fell while walking on a sidewalk on property 

owned by Authority.  Blamed fall on the “insufficient outdoor lighting 

of the sidewalk area, purportedly due to the location of a pole light and 

a tree obstructing the light provided.”

 Authority claimed immunity because issues with lighting was not a 

“dangerous condition …of the sidewalk”

 To be a “dangerous condition … of the sidewalk” the dangerous 

condition “must derive, originate from or have as its source the 

[government] realty.”
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Pol. Sub. Tort Claims Act 

 Immunity would be breached if there is “a defect in the property or in 

its construction, maintenance, repair or design”, and

 “the dangerous condition must be an artificial condition or defect of the 

land itself, as opposed to the absence of such a condition, and that 

artificial condition or defect must be the cause, or a concurrent cause, 

of the injury.”

 Here, the insufficient outdoor lighting derives from the commonwealth 

real estate due to the positioning of the pole light and the tree, which 

was casting a shadow on the sidewalk.
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Pol. Sub. Tort Claims Act 

 Court notes that this is not a new finding that there was an “absence of 

lighting,” which would fall out of the real estate exception.  Rather, it 

is the presence of inadequate lighting which causes the claim. 

 The Court held “when an agency installs lighting as a part of its real 

estate, sovereign immunity is waived if the agency’s negligent 

installation and design creates a dangerous condition.”

 The decision was on a Motion for Summary Judgment, so the decision 

did not decide the case, rather, it merely permitted it to proceed on the 

above noted theory. 
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Thank You!

Knox McLaughlin Gornall & Sennett, P.C.

Timothy S. Wachter, Esq.
twachter@kmgslaw.com

(814) 923-4911
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Disclaimer

These materials should not be considered as, or as a substitute for, 

legal advice and they are not intended nor do they create an 

attorney-client relationship. Because the materials included here 

are general, they may not apply to your individual legal or factual 

circumstances. You should not take (or refrain from taking) any 

action based on the information you obtain from these materials 

without first obtaining professional counsel. The views expressed 

do not necessarily reflect those of the firm, its lawyers, or clients.
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