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Topics to Be Covered

Three U.S. Supreme Court Decisions

 Union representation during investigatory interviews (Weingarten)

 Pre-termination hearings (Loudermill)

 Right of public employees not to be compelled to incriminate 

themselves (Garrity)
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Weingarten Rights

NLRB v. J. Weingarten, Inc., 420 U.S. 251 (1975)

– Employees in unionized workplaces have the right under the law to 

the presence of a union representative during an investigatory 

interview conducted by the employer where the employee reasonably 

believes that discipline might result from the interview.
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Weingarten Rights (cont.)

The following four conditions must be met before the employee’s 

right to union representation vests:

1)  The meeting between the employee and management must constitute 

an “examination” (i.e., questioning the employee to obtain the 

employee’s answers).

2)  The examination must be in connection with an investigation.
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Weingarten Rights (cont.)

3)  The employee, although not necessarily the employer, must 

reasonably believe that discipline would result from the meeting.

4)  The employee must request representation.  It is important to note 

that the employer is not required to inform the employee of the right 

to union representation.  
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Weingarten Rights (cont.)

Once an employee requests a union representative, the employer 

has three options:

1)  The employer may grant the employee’s request and wait for a union 

representative to arrive.

2)  The employer may deny the employee’s request and the meeting.

3)  The employer may give the employee the choice of either ending the 

meeting or continuing without representation.  
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Weingarten Rights (cont.)

NOTE:  Weingarten Rights Do Not Apply 

in a Non-Union Environment
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Weingarten Rights (cont.)

 What Obligation Does the Employer Have to Inform the Employee of 
the Right to Have a Representative Present?

– Weingarten rights are required to be afforded to employees only upon 
request.  There is no affirmative obligation on the part of the employer to 
“read the employee his rights” or otherwise encourage the exercise of the 
right.  

– Note, however, some collective bargaining agreements also provide the 
right to representation.

– It is a good practice to advise employees that they may wish to have a 
union representative in attendance.
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Weingarten Rights (cont.)

 What is the Role of the Union Representative During the 

Investigatory Interview?

– An employee is entitled to the assistance of the representative, not just 

to the representative’s presence.  

– While the employer may not prohibit the representative from saying 

anything during the interview, the employer does have the right to 

insist that the employee answer the questions and that the 

representative not interfere with the questioning.
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Weingarten Rights (cont.)

– The union representative is entitled to ask questions that are reasonably 

related to the matter being discussed, and may raise relevant points that 

help the employee tell his or her side of the story.  

– The union representative does not have the right to disrupt the meeting or 

prevent management from carrying out the investigation.  He or she may 

not answer for the employee, but they may confer privately before the 

employee answers the questions.

– Union representatives are not present to tell the employee not to cooperate 

or not to provide a statement.  Employees are required to participate in 

workplace investigations.
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Weingarten Rights (cont.)

 What Does Your Collective Bargaining Agreement Say?

 Have You Extended Contractual Rights, Too?
An example:

– When any employee is required to appear before the Superintendent 
or the Board or any committee or member thereof for any matter 
likely to lead to disciplinary action, he/she shall be given prior written 
notice of the reasons for such a meeting and shall be entitled to have a 
representative of the union and/or legal counsel to advise him/her and 
represent him/her during such a meeting.
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Loudermill Rights

Cleveland Board of Education v. Loudermill, 470 U.S. 532 (1985) 

– Certain public-sector employees can have a property interest in their 

employment which entails a right to “some kind of hearing” before 

being terminated.  
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Loudermill Rights (cont.)

Loudermill requires that:

1)  Employees are entitled to the right to oral or written notice of 

charges against them.

2)  An explanation of the employer’s evidence.

3)  An opportunity to present their sides of the story.
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Loudermill Rights (cont.)

Under Loudermill, the pre-termination hearing should be an initial 

check against mistaken decisions – not a full evidentiary hearing.  

(i.e., A determination of whether there are reasonable grounds to 

believe that the charges against the employee are true and support 

the proposed action.)
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Loudermill Rights (cont.)

A Loudermill hearing is part of the “due process” requirement that 

must be provided to government employees prior to removing or 

impacting the employment property right.  
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Loudermill Rights (cont.)

 The standards for a pre-termination hearing are not stringent 

because of the expectation that a more formal post-termination 

hearing will remedy any resulting deficiencies.  

 The pre-termination hearing though necessary, need not be 

elaborate.  The formality and procedure requisites for the hearing 

can vary, depending upon the importance of the interests involved 

and the nature of the subsequent proceedings.  
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Loudermill Rights (cont.)

– A Loudermill hearing does not contemplate a full-blown court-type 

evidentiary hearing.  Thus, an employee does not have the right to 

confront or cross-examine witnesses.



18

Loudermill Rights (cont.)

What Loudermill Requires

1)  Reasonable notice.  

2)  An opportunity to respond.

3)  Failure to respond (an employee may choose not to appear).
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Loudermill Rights (cont.)

 Another way for employers to view a Loudermill hearing.

– “Tell me why I’m wrong.”

– Follow-up on information presented by the employee at the hearing 

that is new and could be considered material to the case.

– Take the time to make the right disciplinary decision.  It does not have 

to be the same day as the hearing.
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Garrity Rights 

 Garrity v. New Jersey, 385 U.S. 493 (1967)

– Precludes the admission of employee statements made during a 

workplace investigation into evidence in a criminal case against the 

employee.
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Garrity Rights (cont.)

 By applying the Garrity rule, the employee is invoking his or her 

right against self incrimination.  Any statements made after 

invoking Garrity may only be used for employment-related 

investigation purposes and not for criminal prosecution process.
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Garrity Rights (cont.)

 What does this mean for a public employer?  

If an employee is ordered, under the threat of termination or other 

disciplinary action, to answer questions which could result in 

criminal charges being brought against him/her, he/she has the right 

to assert his/her Garrity rights.  Once the employee requests those 

protections, the employer must then decide to do one of the 

following:
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Garrity Rights (cont.)

1. Compel the employee to answer specific, narrowly drawn 

questions related to his/her job.  Statements derived from those 

questions cannot be used against him/her in a criminal prosecution; 

or

2. Allow the employee to voluntarily answer questions.  Any 

statements he/she chooses to make can be used against him/her in 

a criminal proceeding; or

3. End the interview.
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Garrity Rights (cont.)

 The Garrity rule applies only to questions whose answers might 

implicate the public employee in criminal activity.  It cannot be 

used if one is under investigation for non-criminal allegations or 

there is no risk of a criminal prosecution.
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Garrity Rights (cont.)

 Note:  Any statements the employee provides, whether compelled 

or volunteered, may be used against him/her by his/her employer in 

a labor arbitration or in any civil proceeding (e.g. an investigation 

by the Professional Standards and Practices Commission, 

Pennsylvania State Ethics Commission).
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Garrity Rights (cont.)

 Key points:

1. The employee must be informed that he or she will be disciplined 

should he/she not answer those questions.

2. Typically, the employee’s union representative will be involved and 

request written assurances or an agreement on a Garrity warning.
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The Sequence in the Public Sector

How these obligations arise in practice:

Employee involved in a situation (Something happens)

Investigations / Interviews (maybe Weingarten, maybe Garrity)

Check the facts / Employee’s due process (Loudermill)

Impose Discipline
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A Scenario

 A public employee who is a member of a union is summoned to 

their supervisor’s office for questioning.  Having a reasonable belief 

that the questioning is an investigatory interview for the purpose of 

determining possible disciplinary action, the employee invokes 

his/her Weingarten rights and requests union representation for the 

meeting.
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A Scenario (cont.)

 Once the union representative arrives and the questioning begins, it 

becomes clear that the investigation involves potentially criminal 

misconduct.  Therefore the union representative and the employee 

secure an affirmation from the supervisor stating that the 

questioning is for disciplinary purposes only, that the employees’ 

answers will not be used in a criminal proceeding, and that failure 

to answer will result in termination.  Now the employee is protected 

by their Garrity rights.
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A Scenario (cont.)

 A few days later, the employer notifies the employee that they wish 

to meet with him/her again, and that they believe they have grounds 

for terminating the employee for misconduct, based on the answers 

provided at the investigatory interview.  The notification states that 

at this meeting, management will explain why they think they have 

grounds for termination, and the employee will have the 

opportunity to respond.  This satisfies the employee’s Loudermill

rights.
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Thank You!

Knox McLaughlin Gornall & Sennett, P.C.

Mark T. Wassell, Esq.
mwassell@kmgslaw.com

(814) 459-2800
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Disclaimer

These materials should not be considered as, or as a substitute for, 

legal advice and they are not intended nor do they create an 

attorney-client relationship. Because the materials included here 

are general, they may not apply to your individual legal or factual 

circumstances. You should not take (or refrain from taking) any 

action based on the information you obtain from these materials 

without first obtaining professional counsel. The views expressed 

do not necessarily reflect those of the firm, its lawyers, or clients.
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