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Learning Objectives

 Understand the manifestation determination review (MDR) process 

and when it is required

 Recognize and be able to avoid challenges in the MDR process

 Identify best practices for documentation of student conduct and the 

MDR

 Understand special circumstances of student conduct and/or 

IDEA/504 status requiring complex solutions



3

Definitions

 IEP: Individualized Education Program/Individualized Education 
Plan pursuant to IDEA

 504 Plan: an individualized plan to provide special education and 
related services under Section 504 of the Rehabilitation Act

 MDR: Manifestation Determination Review

 FBA: Functional Behavioral Assessment

 BIP: Behavioral Intervention Plan

 IAES: Interim Alternative Educational Setting
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What is a Manifestation Determination Review?

 Review and evaluation of the relationship between a student's disability and 
his/her misconduct

 MDR requirements apply to students with known disabilities or “thought-to-
be” students with disabilities at the time of the misconduct

 An MDR is required for any disciplinary measure, meaning:

– Removal for more than 10 consecutive school days OR

– Series of removals totaling 10+ school days in a school year that constitutes a 
"pattern of removals"

• Same or substantially similar misconduct

• Duration of each removal or increasing lengths of removal

• Total amount of time the student has been removed

• Proximity of time between one removal and another
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Questions about when an MDR is required

 In-School Suspension (ISS) is typically only considered a change of 
placement if the student is not afforded the opportunity receive curriculum 
or related services while in ISS

 Truancy – you should conduct an MDR-type analysis, but not necessarily a 
formal MDR, and consider why the student is truant and whether the 
disability is causing absences

– Be careful with truancy as a result of school avoidance which may correlate to 
an underlying disability

– Avoid instituting truancy proceedings against a student who is identified as a 
student with a disability without first evaluating whether a modification to the 
IEP or other accommodations are necessary to ensure the student can access 
the educational setting to the same degree as regular ed students.
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An MDR is NOT required when...

 Removal for less than 10 school days that are not part of a pattern.

– Even if an MDR is not required, the team should monitor the student's 
discipline carefully to ensure a pattern does not develop.

 The LEA is not deemed to have knowledge that a student is a child with 
a disability if

– (a) the parent has refused to allow the child to be evaluated, or

– (b) the parent has refused to consent to services under IDEA, or

– (c) the child was evaluated and determined to not be a child with a 
disability.
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"Thought-to-be" Students

 The student is "thought to be" a student with a disability if, prior to the 
misconduct:

– Child was evaluated and determined to have a disability

– Parent expressed concern in writing before the misconduct to an 
administrator or the child's teacher

– Parent requested an evaluation, but the evaluation has not yet been 
completed

– Child's teacher or other school personnel expressed specific concerns about 
a pattern of behavior to a special ed administrator or other supervisor
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"Thought-to-be" cont.

 An MDR is NOT required where the student engaged in 

misconduct and only after the misconduct, the parent raises a 

concern about possible disability and/or requests an evaluation.

– Even if the student is not identified as a child with a disability prior to 

the misconduct, the circumstances of the student's behavior and the 

misconduct may provide notice to the LEA that an evaluation should 

be conducted, irrespective of how the discipline is handled.
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Preparing for the MDR

 Gather resources including the student's special education records, 
nurse/health records, behavioral records.

 Review credible resources including medical and 
diagnostic materials to determine the likelihood that the student's 
behavior at issue in the MDR is a manifestation or is related to the 
student's disability.

– Avoid reliance on parent advocacy websites regarding student 
conditions, as these sites may rely less on objective, empirical data 
than anecdotal evidence.
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Conducting the MDR

 Consider whether the student's misconduct was 1) caused by, or 2) had a 
direct and substantial relationship to the child's disability?

– Look at the student's evaluations and the historically demonstrated 
behaviors of the child's disability – what are the identified triggers?

– Consider the components of the child's disability and what it looks like for 
that student – low self-esteem and poor judgment are not disabilities, BUT 
may contribute to conduct manifesting the student's underlying disability

– Look at how the student's disability is exhibited – whether the student 
"knows it's wrong" is not the correct inquiry

– Look beyond the student's special education category; the actual disability 
may be broader than the identification in the IEP
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Conducting the MDR, cont.

 Consider the exhibited behavior of the student's disability 
when considering the conduct at issue in the MDR

 If the misconduct was not caused by or did not have a direct and 
substantial relationship to the child's disability – was the behavior caused 
by a failure to implement the IEP?

– This inquiry is tied to the first

– Consider SDI logs if they exist

– Consider whether the required amount of SDI was provided

– Consider whether the specified accommodations were provided
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Conducting the MDR, cont.

 The LEA must ensure that educational services continue to be provided during 
the removal.

– While the LEA is not required to provide the exact same services and in the same 
setting prior to the disciplinary removal, the LEA must ensure that services 
continue sufficient to enable the student to participate in the general curriculum 
and progress towards IEP goals.

 Document document document!

– Document the entire review process – including specifying every aspect of 
the student's behavior and misconduct that was reviewed by the MDR team.

– Document responses and suggestions of each member of the MDR team.
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Best Practices for Documentation of 

Student Misconduct

 Document the circumstances of the student's conduct including 

external antecedents, student's reaction, any identifiable triggers, 

and all events leading up to act of misconduct

 Document all communication with the Parent regarding the 

misconduct

 Prior Written Notice must be given for any disciplinary change of 

placement explaining the LEA's intended action.

 Procedural Safeguards must be provided to the parent.
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Best Practices for Documentation of 

Student Misconduct, cont.

 Parent must be invited to the MDR meeting with as much notice as 

possible to allow the parent the greatest opportunity to attend.

– Note in the PWN the date, time, and location of the MDR and advise 

parent to bring any information or documentation that they want to 

be considered.

– REMEMBER, MDR must be conducted within 10 school days of 

removal.
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When is an FBA/BIP required?

 IDEA requires an FBA be conducted and BIP developed when the 

student experiences a change of placement that the MDR team 

determines to be a manifestation of the student's disability.

 HOWEVER, even when the MDR team determines the misconduct 

is not a manifestation of the student's disability, an FBA and BIP 

may be required when the IEP team believes the student may 

benefit from the BIP in order to receive FAPE.
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Special Circumstances Justifying Interim Alt 

Ed Settings (IAES)

 Regardless of the outcome of an MDR, a school may remove a 

child to an IAES for up to 45 school days if the child:

– Carries a weapon to school or possesses a weapon at school, on 

school premises, or to a school function

– Knowingly possesses or uses illegal drugs, or sells or solicits a 

controlled substance, while on school premises or at a school function

– Inflicts serious bodily injury upon another person while at school, on 

school premises, or at a school function
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Exception 1: Weapons

 IDEA doesn't define the word "weapon," but...

 Federal regs interpreting IDEA define "weapon" as "a weapon, device, 
instrument, material, or substance, animate or inanimate, that is used for, or is 
readily capable of, causing death or serious bodily injury, except that such 
term does not include a pocket knife with a blade of less than 2 ½ inches in 
length."

 PA Criminal Code defines weapon differently: "any knife, cutting instrument, 
cutting tool, nun-chuck stick, firearm, shotgun, rifle and any other tool, 
instrument or implement capable of inflicting serious bodily injury"

 Result of the discrepancy?
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Exception 2: Illegal Drugs and Controlled 

Substances

 Under federal regs, "illegal drug" means "a controlled substance," 

but it expressly exempts "a controlled substance that is legally 

possessed or used under the supervision of a licensed health-care 

professional"

– Federal Criminal Code exempts "distilled spirits, wine, malt 

beverages, [and] tobacco" from definition of "controlled substance“

– Medical marijuana for students? Arguments on both sides...but do 

you want to be the test case?
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Exception 3: Serious Bodily Injury

 SBI means bodily injury which involves:

– A substantial risk of death;

– Extreme physical pain;

– Protracted and obvious disfigurement; or

– Protracted loss or impairment of the function of a bodily member, organ, or mental 
faculty

 Likely to be a higher bar than most districts want

– Cuts, abrasions, bruises, burns, illness, and ordinary disfigurement will not suffice

 Is the child substantially likely to cause a future danger to self or others? Expedited due 
process hearing, maybe, but not IAES—statutory language is in past tense.
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What About 504 Students?

 An MDR is triggered under Section 504 when a student with a 
disability is suspended or expelled for more than 10 school days in a 
single year.

 MDR procedures under Section 504 mirror MDR procedures 
under IDEA (not in the statute—other legal authority requires it)

 Unclear whether IDEA's three exceptions regarding Interim Alt. Ed 
settings apply to Section 504

– Test case could be costly—safest position is to afford them the full 
array of IDEA protections
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Thank You!

Knox McLaughlin Gornall & Sennett, P.C.

814-459-2800

Aurora L. Hardin, Esq.
ahardin@kmgslaw.com

Philip J. Seaver-Hall, Esq.
pseaver-hall@kmgslaw.com
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Disclaimer

These materials should not be considered as, or as a substitute for, 

legal advice and they are not intended nor do they create an 

attorney-client relationship. Because the materials included here 

are general, they may not apply to your individual legal or factual 

circumstances. You should not take (or refrain from taking) any 

action based on the information you obtain from these materials 

without first obtaining professional counsel. The views expressed 

do not necessarily reflect those of the firm, its lawyers, or clients.
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