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I. Public Comment/Viewpoint Discrimination – Marshall v. Amuso, 2022 WL 1003903, (E.D. 

Pa. 2022). 

A. Facts:   

Four residents of the Pennsbury School District challenged the School Board’s 

policies restricting speech at its meetings.  In that School District, public comment is 

subject to Policies 903 and 922.   

Policy 903 allows the presiding officer of the Board to “[i]nterrupt or terminate a 

participant’s statement when the statement is too lengthy, personally directed, 

abusive, obscene, or irrelevant.”   Policy 903 also forbids speakers from bringing 

banners or placards that are “[o]ffensive,” “otherwise inappropriate,” or “that contain 

personal attacks” and provides that “[i]ndividuals who repeatedly violate this policy 

may have restrictions imposed on their right to be present or to speak at School Board 

meetings.” Id.   

Policy 922, which was entitled “Civility Policy,” provides that “[o]ffensive, 

inappropriate, intolerant, and/or threatening speech or behavior erodes the civil, 

orderly, and respectful environment that the Board seeks to promote in district 

schools, on district property, and at district-sponsored events and activities.” 

The alleged violations of the Plaintiffs’ free speech spanned from December 3, 2020 

to June 17, 2021.  The factual allegations include: 

1. During the virtual meetings period due to the pandemic, written comments 

by the public were submitted to the Board ahead of the meeting and were 

to be read at the meeting.  One plaintiff submitted comments critical of 

school members and School District personnel, calling for their 

resignations.  These comments were not read at the meeting, posted online 

nor made part of the meeting record as they were deemed to be 

“personally directed” in violation of Policy 903. 

2. Written comments stating that the School Board “showed a lack of 

leadership,” criticism of the new superintendent search and accusing the 

School District of financial mismanagement were not read at the public 

meeting due to being “personally directed, obscene and/or irrelevant.” 
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3. During an in-person public meeting, one member of the public referenced 

prior controversial comments made by another member of the public 

regarding critical race theory, the Ku Klux Klan and statistics about 

unarmed white men killed by police.  That speaker was precluded from 

finishing his public comments. 

4. Another citizen at that public meeting was critical of the School District 

equity and diversity policy, referring to it as the “critical race theory 

audit.”  That speaker’s time was terminated when he began discussing 

“first-generation Nigerian immigrants.” 

5. One citizen referred to certain Board members as “snowflakes” and the 

Board President as “School Board President Benito Mussolini.”  The 

presiding officer interrupted the speaker, stating: “If you make personal 

insults like that again, or if you personally direct your comment [you] will 

be asked to step away from the podium … do not do name-calling like you 

just did….” 

6. The citizens who felt their first amendment rights were violated by the 

above actions of the School District brought suit, alleging Policies 903 and 

922 were violative of their First Amendment free speech rights. 

B. Injunctive Relief. 

7. Prior to a decision being rendered on the First amendment lawsuit, the 

Plaintiffs also filed a preliminary injunction with the Court in an effort to 

prevent the enforcement of certain terms in Policies 903 and 922 to restrict 

speech at the School District meetings. 

8. The Court granted the injunction on November 17, 2021, enjoining the 

School District from enforcing: 

(a)  School Board Policy 903’s prohibition of speech deemed 

“personally directed,” “abusive,” “irrelevant,” “offensive,” 

“otherwise inappropriate,” or “personal attacks.” 

(b) School Board Policy 922’s prohibitions of speech deemed 

“offensive,” “inappropriate,” “intolerant,” “disruptive” and 

“verbally abusive.” 

9. The Court found that the challenged policy terms were overall broad and 

vague because they are prone to subjective interpretation and that the 

terms invoked to terminate the offensive comments (“abusive” and 

“personally directed”) run counter to legal precedent establishing that 

prohibition of “offensive” speech is viewpoint discrimination under the 

First Amendment. 
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C. Federal District Court decision. 

1. The Defendant School District alleged that their actions were not in 

violation of the First Amendment because it felt its policies were 

constitutional on their fact and were applied in a constitutional manner. 

2. The Marshall court did not analyze these defenses because the School 

District conceded at oral argument the Court’s earlier decision on the 

dismiss. 

D. Lessons Learned: 

1. While we did not get a judicial legal analysis at this stage of the 

proceedings (motion to dismiss) of whether all of the provisions of 

Policies 903 and 922 are constitutional on their face – the fact injunctive 

relief was granted serves as a reminder to public entities that the First 

Amendment often does not allow governmental entities such as school 

districts to shut down speech during public comment simply because the 

comments are critical or offensive to some (or even many). 

2. Private entities do not have the constitutional restrictions on them that 

public entities do which require them to tolerate listening to criticisms and 

beliefs that may make you uncomfortable. 

II. Discrimination Cases - Title IX of the Education Amendments Act of 1972 (sex 

discrimination) and Title VI of the Civil Rights Act of 1964 (race discrimination): 

A. Discrimination on the basis of race – Stosic v. West Jefferson Hills Sch. Dist., 2022 

WL 2733817 (W.D. Pa. 2022).   Title VI prohibits intentional discrimination based on 

race in any program that receives federal funding.  Title VI enables a plaintiff to “sue 

a school for money damages for its failure to address a racially hostile environment.”  

To state a claim under Title VI, Plaintiff must plead facts showing (1) “severe or 

pervasive harassment based on the student’s race”; and (2) “deliberate indifference to 

known acts of harassment.” 

1. Facts:  Plaintiff in this case was a black female student (“Student”) 

attending the West Jefferson Hills School District (“District”).  In her 

Complaint, Student identified multiple incidents which, she argued, 

clearly amounted to severe, pervasive, and objectively offensive race-

based harassment and discrimination.  In her Complaint, Student alleged 

(among other allegations: 

(a) In November 2017, Student became the target of derogatory, racist, 

and sexist remarks on social media such as “slut,” “whore,” and 

“nigger.” 
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(b) Fellow students continued to target Student by harassing her on 

social media, spreading rumors about her, and using photographs 

of her without her permission. 

(c) On the date that Student’s mother reported her concerns to the 

District about the racial harassment, Student received a vulgar text 

message from an unknown number that included the racist 

statement, “I hate niggers.” 

(d) On January 16, 2018, Student was physically assaulted by a 

Caucasian male student. 

(e) On January 23, 2018, Student’s mother presented a PowerPoint 

presentation to District’s School Board to share her concerns about 

its failure to address systematic racial discrimination and to protect 

its students from harassment. 

(f) Other students began bullying and blaming Student for the 

incident. More specifically, a Caucasian student sent text messages 

to her phone that said, “It’s your fault, you know nothing is going 

to happen, fuck you for going to the authorities.” 

(g) On August 2, 2018, Student’s mother attended a band meeting with 

other parents where the Band Director alluded to racial incidents 

from the previous year that appeared to be about Student. 

(h) On August 3, 2018, the District emailed the following: “He [the 

Band Director] explained to us that he was trying to be proactive 

and let parents know that he was not going to tolerate any type of 

racial intimidation. He referenced a handful of incidents that we 

met with the HS staff about last year.” 

(i) In approximately September of 2018, someone keyed Student’s 

vehicle while it was parked in the District’s high school parking 

lot. 

(j) In approximately November or December of 2018, Student tried 

out for the girls’ basketball team. Every student who tried out 

made the team with the exception of Student. 

(k) In February 2019, Student continued to be bullied and harassed by 

Caucasian peers on the District’s property. Caucasian peers would 

make derogatory and racist comments to Student, and they would 

touch and pull Student’s hair without permission. 

(l) In February 2019, Student saw the words, “Fuck Niggers” carved 

into the lunch table in the District’s high school. 
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2. Issue:  Whether these facts, if presumed to be true, are enough to allow the 

Court to draw the reasonable inference that the District is liable for a 

violation of Title VI. 

3. Decision:   

(a) The Court found that Student sufficiently plead allegations 

demonstrating severe or pervasive conduct based on race.    

(b) The Court stated:  “As Plaintiffs point out, courts have held that 

even a single instance of the use of the “n-word” can create a 

racially hostile environment.”   

(c) The Court noted Student claimed that the “n-word” was used 

toward her on many occasions, and that peers continued to use the 

word without repercussions after concerns were brought to the 

District’s attention.   

(d) Additionally, the Court noted, Student pointed to the numerous 

other instances of alleged harassment or discrimination detailed 

above.  

(e) Considering all reasonable inferences in favor of Student, there are 

sufficient allegations to show that the alleged harassment was 

sufficiently severe or pervasive in order to withstand a motion to 

dismiss.  

4. Lessons Learned:   

(a) Remember that when you are dealing with federal discrimination 

laws, you cannot wear blinders where you look at each incident in 

a vacuum.  You are required to analyze whether a pattern of 

behavior or series of incidents constitute severe or pervasive 

harassment based on a student’s protected class status (in the case 

of Title VI, race).   

(b) Note that the federal court here cites to authority that even one use 

of the n-word to a black student could constitute racial harassment 

and, if the school district then does not respond to that racial 

harassment in an appropriate (e.g., not deliberately indifferent) 

manner, could constitute race discrimination by the school district. 

B. Discrimination on the basis of sex – Doe v. Metropolitan Nashville Public 

Schools, 35 F.4th 459 (6th Cir. 2022).  Title IX prohibits discrimination on the basis 

of sex in any education program receiving federal funding.   The United States 

Supreme Court has held that a school could be liable under Title IX for subjecting 

students to discrimination where the school is deliberately indifferent to known 

acts of student-on-student sexual harassment and the harasser is under the 
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school’s disciplinary authority.”  526 U.S. 629, 646–47, 119 S.Ct. 1661, 143 

L.Ed.2d 839 (1999). The Sixth Circuit Court of Appeals (where this case was 

brought) requires plaintiffs alleging violations of Title IX via student-on-student 

harassment to establish a three-part prima facie case: (1) sexual harassment that 

“was so severe, pervasive, and objectively offensive that it could be said to 

deprive the plaintiff of access to the educational opportunities or benefits 

provided by the school”; (2) the school “had actual knowledge of the sexual 

harassment”; and (3) the school “was deliberately indifferent to the harassment.” 

1. Facts:  In this case, the plaintiffs were two female students “Jane Doe” and 

“Sally Doe” who attended Nashville Public Schools (“District”). Jane Doe 

and Sally Doe alleged they were similarly victimized while attending the 

schools of the District.  Both alleged they were coerced into engaging in 

sexual acts with males students while at school and were, without their 

knowledge, video-taped while engaged in those sexual acts.  Also without 

their knowledge, the video footage was disseminated around school.   

(a) Jane Doe later became aware of the video footage and that people 

were calling her “slut” and “whore.” Jane Doe’s parents reported 

this information to the school and school officials confirmed that it 

was safe for Jane Doe to return to school.  However, once Jane 

Doe returned to class, she was afraid to remain at the school and 

enrolled in a new school the next day. 

(b) After the video of Sally Doe performing oral sex on a male student 

in the bathroom was disseminated around school, Sally Doe and 

her mother reported the video to the school.  When Sally Doe’s 

mother asked the school to protect her daughter, the Assistant 

Principal told the mother it was now a criminal matter and to 

contact the police.  After the video was circulated, Sally Doe was 

called names, such as “slut” and “whore,” in the hallway and later 

in that school year, a male student touched Sally Doe’s buttocks 

while in class, took a picture and posted the photo to social media.  

This resulted in a physical fight among students, including Sally 

Doe. 

  

2. Issues:  Jane Doe and Sally Doe alleged two theories of liability under 

Title IX: liability for the District’s conduct before the students were 

harassed and liability for District’s conduct after the students were 

harassed. This presentation focuses on the “before” claims. 

(a) Under their “before” theory, Jane Doe and Sally Doe contend the 

District had a widespread problem in its schools: numerous 

instances of sexual misconduct and the dissemination of sexual 

images of minor students without their consent.  
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(b) Jane Doe and Sally Doe allege that the District was deliberately 

indifferent to these widespread problems, causing them to be 

sexually harassed and videoed by fellow students on school 

property without their consent.  

3. Decision:  The Court rejected the District’s argument that the “before” 

claims must be precluded because the District could not have had actual 

knowledge of the Does’ two claims of sexual harassment before that 

harassment actually occurred.  The Court based its reasoning on the 

following: 

(a) During discovery, Jane Doe and Sally Doe requested disciplinary 

records across the District’s schools from 2012 to 2016 related to 

sexual misconduct, resulting in documentation of over 950 

instances of sexual harassment, over 1200 instances of 

inappropriate sexual behavior, 45 instances of sexual assault, and 

218 instances of inappropriate sexual contact.  Notably, many of 

those incidents involved students taking and/or distributing 

sexually explicit photographs or videos of themselves or other 

students.  

(b) Despite the frequency of inappropriate sexual behavior in the 

District’s facilities, the incidents were handled on an individual 

basis by the principal of the school in which the sexual offender 

was enrolled.  

(c) Although Department of Education guidance to schools 

recommended that the Title IX coordinator address all complaints 

raising Title IX issues, the system-wide Title IX coordinator for 

the District was not involved at all in resolution of the sexual 

misconduct incidents. Rather, she was only notified if the 

untrained principals determined there was a Title IX violation.  

(d) The Court found compelling Jane Doe’s and Sally Doe’s argument 

that their unwelcome sexual contact was a result of District’s 

indifference to the problem of pervasive sexual misconduct in the 

schools. 

(e)  The Court held that the purpose of Title IX is to protect 

“individuals from discriminatory practices carried out by recipients 

of federal funds.”  The Court concluded that refusing to allow 

“before” claims like those here would thwart that purpose as it 

would allow schools to remain deliberately indifferent to 

widespread discrimination as long as the same student was not 

harassed twice (thereby giving the District the otherwise requisite 

“actual knowledge” sexual harassment was occurring relative to 

any particular student). 
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4. Lessons Learned:   

(a) The lesson here is consistent with the lesson learned in the Stosic 

case – which is federal discrimination laws require school districts 

to be on the look-out for widespread patterns of discriminatory 

behaviors.   

(b) A failure to see the emergence of discriminatory patterns of 

behaviors which, in the aggregate, create a sexually hostile (or 

racial, etc.) environment can lead to a determination a school 

district was deliberately indifferent to known violations of Title IX 

(or Title VI, etc.).   

(c) This need to see the creation of these hostile environments 

underscores the importance of funneling sex discrimination claims 

through the Title IX Coordinator, so that a highly trained 

individual is seeing the claims in the aggregate and who can then 

be able to identify that a hostile environment may be created if the 

District does not act in an affirmative manner to address the 

discriminatory behaviors. 

III. Charter School Transportation – Bell v. Propel Charter School, 283 A.3d 245 (Pa. 2022). 

A. Facts: 

1. The Plaintiff in this case is the grandmother/legal guardian of a student 

who was enrolled in the Propel Charter School (“Propel”).   

2. The Wilkinsburg School District (“School District”) is the public school 

district obligated by section 1726-A of the Pennsylvania Public School 

Code to provide transportation to those students attending Propel. 

3. Section 1726-A(a) provides, in relevant part, that:  

Students who attend a charter school located in their school district 

of residence … or a charter school located outside district 

boundaries at a distance not exceeding ten (10) miles by the 

nearest public highway shall be provided free transportation to the 

charter school by their school district of residence on such dates 

and periods that the charter school is in regular session whether or 

not transportation is provided on such dates and periods to students 

attending schools of the district. Transportation is not required for 

elementary students, including kindergarten students, residing 

within one and one-half (1.5) miles or for secondary students 

residing within two (2) miles of the nearest public highway from 

the charter school in which the students are enrolled unless the 

road or traffic conditions are such that walking constitutes a hazard 

to the safety of the students when so certified by the Department of 
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Transportation, except that if the school district provides 

transportation to the public schools of the school district for 

elementary students, including kindergarten students, residing 

within one and one-half (1.5) miles or for secondary students 

residing within two (2) miles of the nearest public highway under 

nonhazardous conditions, transportation shall also be provided to 

charter schools under the same conditions.  24 P.S. §17-1726-A(a).  

Note that the “under the same conditions” language appears in the 

sentence addressing hazardous/nonhazardous conditions.  The “under the 

same conditions” language is not used in the earlier articulated 

requirement to provide free transportation to charter school students. 

4. Historically, pursuant to section 1726-A of the Pennsylvania Public 

School District, the School District contracted with an independent bus 

company to provide school bus transportation for all students residing in 

the School District, as well as for those students who attended Propel.  

But, after a financial consultant determined if the School District 

discontinued providing school bus transportation for charter school 

students, and, instead, furnished those students with free passes to use 

public bus transportation provided by the Allegheny County Port 

Authority (“PAT”), its overall annual transportation costs would be 

reduced by over $130,000 per year, the School District decided to 

discontinue school bus transportation to the Propel students and gave them 

the public bus passes instead. 

B. ISSUE:  Whether the District’s furnishing of PAT bus passes to Propel’s students 

constitutes the provision of “free transportation” as Section 17-1726-A(a) of the 

Charter School Law (“CSL”) required. 

C. Trial Court Decision: 

1. The trial court held the School District did not violate either the CSL or 

the Public School Code by utilizing common carrier transportation.  

2. The court reasoned that, although Section 17-1726-A(a) of the CSL 

requires students to be provided “free transportation,” Section 13-13626 of 

the School Code expressly permits such transportation to be furnished by 

“common carriers” such as PAT.  

3. The trial court concluded that the “under the same conditions” language in 

Section 17-1726-A(a) was a requirement that the route be non-hazardous, 

but not that charter school students and school district students be 

transported in the same type of carrier. 

4. Given that the trial court could find no basis in either the CSL or the 

Public School Code to mandate that identical means of transportation be 



10 

provided to school district and charter school students, it refused to 

“impose such a requirement by judicial fiat.” Id.  

 

D. Appellate Decisions. 

1. Pennsylvania Commonwealth Court.  The Pennsylvania Commonwealth 

Court reversed the trial court decision on the basis that the Pennsylvania 

Department of Education had never pre-approved the School District’s 

transportation plan pursuant to an old Pennsylvania Department of 

Education regulation: 

§ 23.2. Approval of means of pupil transportation. 

The means of pupil transportation to and from school, whether 

furnished by school conveyances, private conveyances or common 

carriers, and contracts and agreements relating thereto, shall be 

subject to approval by the Department. 

22 Pa. Code § 23.2. 

Because the Court found its disposition on the “pre-approval” issue to be a 

“threshold issue,” the Commonwealth Court declined to analyze the “same 

conditions” issue. 

2. Pennsylvania Supreme Court.  The Pennsylvania Supreme Court reversed, 

holding school districts are not obligated to obtain advance approval from 

the Department for pupil transportation plans and transportation services 

contracts before implementing them and that the Department “approves” 

transportation plans through its reimbursement to school districts of 

transportation costs.   

(a) The Court noted that decades ago, the State Board of Education 

had repealed many of the provisions of the regulations specifying 

what needed to be submitted and how approval was obtained, and 

that PDE no longer follows any process for such approvals. The 

Court further observed that the law did not give PDE the authority 

to disapprove such plans or otherwise administratively block 

districts from implementing them.  

(b) The Court remanded the case back to the Commonwealth Court to 

opine on the two issues raised by Propel on appeal which were not 

decided due to the Court’s disposition on “pre-approval” issue:  

(i) whether Section 1726-A(a) of the CSL required the District 

to provide the charter school students with the identical 

form of transportation that the District provided to students 

attending its own schools; and  
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(ii) whether the District’s use of PAT buses to transport Propel 

students violated Section 13-1362 of the Public School 

Code. 

Notably, the Supreme Court dropped a footnote indicating caution 

that the safety concerns Propel raised regarding the School 

District’s decision utilize common carrier transportation is the kind 

of policy matters best left to the General Assembly, stating:   

These are matters which, at their core, involve policy 

judgments, and, as such, were presumably carefully 

considered by the General Assembly when it permitted 

student transportation by common carrier under Section 13-

1362 of the Public School Code, while imposing explicit 

student safety requirements which a school district must 

meet in order to use such a mode of transportation…. It is 

not this Court’s role to supplant those policy 

determinations. 

 

E. Lessons Learned. 

1. Thankfully, the Supreme Court agreed that the old PDE regulation at issue 

does not currently require school districts to have their transportation plans 

approved by PDE prior to their implementation. 

2. We need to watch this case on its remand back to the Commonwealth 

Court.  It is possible the Commonwealth Court will agree with the School 

District and the trial court that school districts can provide different (and 

less expensive) transportation to charter school students than it provides to 

its own students. 

 

 

 


